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NOTES OF THE WHER 








Failure to Explain Effect of Probation 
Order 


Section 3 (5) of the Criminal Justice 
Act, 1948, requires a court, before 
making a probation order, to explain to 
the offender in ordinary language the 
effect of the order, and that if he fails 
to comply therewith or commits an- 
other offence, he will be liable to be 
sentenced for the original offence. 


The importance of complying with 
this requirement appears from a report 
in the Liverpool Daily Post for June 5. 
A man named Roberts was before 
Oliver, J., at the Chester Assizes, and it 
was stated that he had been put on pro- 
bation for three years at the Assizes in 
February, 1956, on a charge of house- 
breaking and larceny. The prisoner ad- 
mitted before Oliver, J., that he had 
since pleaded guilty at Wrexham to 
stealing and had been fined. 

The learned Judge said that from the 
transcript of the Assizes case, Roberts 
did not appear to have been warned 
that, if he committed another offence, 
he would be brought up again and sen- 
tenced for the original offence. There- 
fore, said the Judge, it seemed to him 
that he could not deal with the prisoner 
and he made no order. 

The statutory form of probation 
order (No. 57) in the Magistrates’ 
Courts (Forms) Rules, 1952, contains 
the words “And the court has ex- 
plained to the defendant the effect of 
this order . . . and that if he/she 
fails to comply therewith or commits 
another offence he/she will be liable to 
be sentenced for the offence in respect 
of which this order is made...” Our 
experience is such as to lead us to be- 
lieve that the explanation is given as a 
matter of course in the magistrates’ 
courts, but the case at Chester Assizes 
is a reminder. 


Committal to Assizes 

At the Durham Assizes observations 
were made by Donovan, J., which he 
said he hoped would be noted by 
justices and clerks, upon the subject of 
committals for trial to Assizes. 


According to the Newcastle Journal, 
the learned Judge said that at the 
present Assizes there were 76 people 
for trial and of these, 33 could have 


been tried at quarter sessions. In some 
of these 33 cases the next quarter ses- 
sions was actually weeks and in an- 
other case months, earlier than the 
present Assizes. The reasons why the 
committing magistrates did not send 
the cases to the earlier quarter sessions 
were very difficult to understand. 


The result was that these people had 
been three months in gaol and were 
still awaiting trial. In addition to crim- 
inal work, there was also a substantial 
list of civil cases to be heard. 


The present statutory provision deal- 
ing with committal for trial to Assizes 
where quarter sessions has jurisdiction 
to try the offence is s. 11 of the Mag- 
istrates’ Courts Act, 1952, which reads: 
“Where a magistrates’ court commits a 
person for the trial of an offence 
triable by quarter sessions, then, if the 
court is of opinion that there are cir- 
cumstances that make the case an 
unusually grave or difficult one, or that 
serious delay or inconvenience would 
be caused by committal to quarter ses- 
sions, the magistrates’ court may com- 
mit him for trial before a Court of 
Assize.” 

It does not appear, having regard to 
the observations of Donovan, J., that 
in the cases to which he referred there 
were circumstances of exceptional diffi- 
culty or gravity. As to delay, commit- 
tal to Assizes had exactly the opposite 
effect to that referred to in s. 11. 


The Annual Statement of the Bar 

The Annual Statement of the Bar for 
1956 has just been published and gives 
notice of their annual general meeting 
in the Middle Temple Hall on Monday, 
July 15, 1957, at 4.30 p.m., when the 
Attorney-General (the Rt. Hon. Sir 
Reginald Manningham-Buller, Bt., Q.C., 
M.P.) will preside. 


At this meeting it will be necessary 
to elect a new chairman of the Bar 
Council to replace the Rt. Hon. Sir 
Hartley Shawcross, Q.C., M.P., who 
has retired from practice at the bar. 
The present vice-chairman is Mr. E. 
Milner-Holland, C.B.E., Q.C., and the 
treasurer Mr. John Senter, Q.C. : 

The annual statement deals with a 
large number of questions of profes- 
sional etiquette decided on by the 
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Council in the course of the year, in- 
cluding, incidentally, a comprehensive 
code of conduct in regard to touting, 
advertising, publicity and connected 
matters. The barristers’ code is in this 
sense very much that of a “silent ser- 
vice ” which is rather curious when one 
considers that it is often categorized as 
the principal of “the talking profes- 
sions.” At any rate an elaborate series 
of rules has been re-drawn aimed at 
unprofessional advertisement. Perhaps 
of the greatest interest, however, is the 
annual statement’s summary of the 
recommendations made on behalf of 
the Bar to the Franks Committee. It 
will be remembered that this depart- 
mental committee was appointed by the 
Lord Chancellor to consider the work- 
ing of administrative tribunals and min- 
isterial inquiries under the chairman- 
ship of Sir Oliver Franks, G.C.M.G., 
K.C.B., C.B.E., late our ambassador in 
Washington and now chairman of 
Lloyds Bank. 


The Bar Council appointed a special 
committee with Mr. Geoffrey Lawrence, 
Q.C., in the chair, and the following is 
a summary of the recommendations 
contained in the memorandum they 
submitted : 

A Inquiries 

(a) Inspectors appointed to conduct 
an inquiry should not be drawn from 
the staff of a department. They should 
be persons independent of any of the 
departments ; they should be paid out 
of central funds, and, if it was thought 
desirable, drawn from a panel created 
for that purpose. 


(b) As a general rule all consultation 
between interested departments should 
take place before and not after the in- 
quiry. If such consultation had to take 
place after the inquiry the parties 
should be informed of the fact and of 
the substance of the representations of 
the other departments and should be 
given an opportunity of submitting rep- 
resentations thereon. Reports from de- 
partments other than that holding the 
inquiry should, if they had any interest 
in the matter, be made available to the 
parties concerned in the proceedings in 
good time before the inquiry. Parlia- 
mentary practice in the case of private 
Bills should be followed. 


(c) Any policy of the department 
holding the inquiry which was relevant 
to the subject matter of it, should be 
communicated in a written statement 
to the parties concerned in good time 
before the inquiry was held. 


(d) Procedure at the inquiry should 
approximate as closely as possible to 


the normal procedure of the ordinary 
courts of law. 

(e) The inspector’s report of the in- 
quiry should contain his findings, a 
summary of the contentions of the 
parties, his recommendations and a 
statement of his reasons for them. This 
report should be made available to the 
parties and to the press. 

(f) Except in exceptional cases the 
Minister should not seek further to in- 
form himself about the matter after 
the inquiry was closed. If additional 
information reached him through ex- 
traneous channels which materially in- 
fluenced his mind, the parties should be 
informed what it was and given an 
opportunity to submit observations on 
it. 

(g) The Minister’s decision should 
contain a statement of the facts and the 
reasons on which it was based. 

(h) There should be an absolute right 
of appeal on any question of law to the 
High Court. 

(i) Subject to a procedure which elim- 
inated all appeals not raising a point of 
real substance and importance, there 
should be a right of appeal on the 
merits to Parliament by a hearing be- 
fore a select committee. 


B Administrative Tribunals 


(a) No tribunal should be constituted 
so as to include any member appointed 
by a Minister whose department was 
concerned in the subject matter of the 
proceedings or whose officials appear to 
represent the Minister in the proceed- 
ings. Chairmen should as a general 
rule only be legally qualified persons. 

(b) The proceedings of all tribunals 
should be conducted in public. 

(c) Any party appearing before any 
tribunal should be entitled to be repre- 
sented by counsel or a solicitor. 

(d) Reasons for the decisions of 
tribunals should as a general rule be 
given. 

(e) There should in the case of all 
tribunals be an unrestricted right of 
appeai on merits to an appellate tri- 
bunal. 

(f) Informality and cheapness should 
not be achieved at the expense of 
justice. 


The Dangers of “ Reversing ” 


By reg. 14 of the Motor Vehicles 
(Construction and Use) Regulations, 
1955, every motor vehicle which exceeds 
eight cwt. in weight unladen must be 
capable of being so worked that it may 
travel either forwards or backwards. 
By reg. 87, with exceptions relating to 


special vehicles used in road mainten- 
ance and repair work, no person shall 
cause a motor vehicle to travel back- 
wards for a greater distance or time 
than may be requisite for the safety or 
reasonable convenience of the occu- 
pants of that vehicle or of other traffic 
on the road. Even when a vehicle is 
driven backwards within the limits of 
reg. 87, it is an operation to be under- 
taken with the most extreme care, par- 
ticularly in an urban area where there 
are a number of people about and 
where children are liable to “ appear 
from nowhere.” We note a report in 
the Liverpool Daily Post of June 13 of 
a case in which a milk roundsman was 
charged with causing the death of a 
child by dangerous driving. The prose- 
cution said that there was no evidence 
on which he could ask the jury to 
convict and, on the direction of the 
Judge, the jury found him not guilty. 
The facts were that he was reversing 
his electric milk van and there was no 
one in sight when he began to reverse. 
A woman assistant said that she was 
looking back and saw a child about 
five yds. away but she did not suppose 
the child was going to move and looked 
away. As the van was backing at a 
walking pace round a corner a child, 
aged two, came from a house and went 
under the back wheel. 

The learned Judge said that appalling 
as the accident was, there was no evi- 
dence of criminal negligence on the 
part of the driver and he approved of 
the prosecution’s action. 


No matter what precautions a driver 
takes before he starts to reverse his car, 
if he has no one standing by to warn 
him of what is happening he has, when 
he gets into his car and starts to drive 
backwards, to take a chance if there is 
any possibility of anyone, particularly a 
child, getting behind the car. It be- 
hoves all drivers to have this danger 
very fully in mind and to do their 
utmost to avoid tragedies such as the 
one referred to above. 


Unstamped Receipts 

The Brighton Evening Argus, having 
received a letter from a correspondent 
who complained that landladies and 
shopkeepers were flagrantly failing to 
give proper receipts, has made various 
inquiries locally, and it is evident that 
there is a difference of practice and 
that the law is in many cases being in- 
fringed. 

In discussing the legal position, the 
Evening Argus says that it all depends 
what is meant by a receipt, and an 
Inland Revenue official is quoted as 
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saying that shopkeepers who give a 
receipt in respect of a payment of £2 
or more must stamp it “ provided the 
document given indicates that it is 
a receipt, not just a bookkeeping 
youcher.” In many cases, where it is 
a cash transaction over the counter, 
there is no intention to give a receipt, 
but only to furnish a memorandum of 
the transaction so as to facilitate refer- 
ence in case of any future inquiry. If 
the document is a receipt for £2 or 
more then, subject to certain statutory 
exemptions, it must bear a 2d. stamp. 
The definition of receipt given in 
7 Halsbury (2nd edn.), p. 249 is wide. 
A person who fails to stamp a receipt 
which is liable to the duty, or refuses 
to give a stamped receipt, is liable to 
a penalty of £10. 

An important point about what may 
seem to be only a matter of 2d. is that 
a person who accepts an unstamped 
receipt which ought to be stamped can- 
not produce it as evidence in civil pro- 
ceedings unless he pays a penalty. It 
is admissible in criminal proceedings. 


Magistrates’ Courts Act, 1957 

Magistrates, clerks and police will 
welcome the coming into operation of 
the Magistrates’ Courts Act, 1957, 
which, it is hoped, will save the time of 
witnesses, especially the police, and 
make for the better administration of 
justice in certain respects. The Act, 
which comes into force on August 6, 
was considerably improved in its pas- 
sage, and it should work well. The 
absent motorist with a record of pre- 
vious convictions will no longer be able 
to benefit by his absence. A new 
method of proof of convictions, and of 
the identity of a driver is provided. 
Subject to certain conditions, a plea of 
guilty by a written communication may 
be accepted. 


Unappreciated Leniency 

Many a man with a bad criminal 
record has been surprised when a court 
has decided to give him a chance of 
making good by placing him on pro- 
bation instead of sending him again to 
prison. The court takes a risk, and it 
warns the offender of the conseqtiences 
of any return to crime. 

There may be a few critics who think 
that leniency towards old offenders is 
misplaced and doomed to failure. We 
are not among those critics, and we 
are glad that Judges, as well as magis- 
trates, are prepared to try the effect of 
probation when they see some sign that 
the criminal wants to give up crime. 
We feel sure that this kind of discrim- 
mating leniency, far from _ bringing 


the probation system into discredit, 
strengthens it, so long as the courts 
show clearly that subsequent offences 
will not be overlooked, but will be 
dealt with severely. 


The Western Morning News relates 
the story of a man who, because of 
some supposed grievance about his 
treatment in the Army, swore society 
should pay the price. The man, who 
pleaded guilty at Devon Assizes to 
housebreaking and stealing, and at- 
tempting to obtain money by a forged 
cheque, was stated to have 19 previous 
convictions, his sentences having in- 
cluded penal servitude, preventive deten- 
tion and imprisonment. 

Streatfeild, J., passing sentence of 10 
years’ preventive detention, observed 
that the prisoner had been given a 
chance only in January, when he was 
bound over for two years, but he had 
not taken advantage of that chance, 
and was a hopeless case. 


We note that the report speaks of 
binding over, which may mean that the 
man did not have the advantage of 
supervision by a probation officer. Be 
that as it may, the leniency extended 
to him was misused. 


Rural District Councils Conference 


The annual meeting and conference 
of the Rural District Councils Associa- 
tion held at Folkestone from June 18 
to 21, was naturally particularly con- 
cerned at the possible effect on rural 
administration of the proposed local 
government re-organization. It was evi- 
dent that the council of the Association 
is not happy on some of the proposals 
contained in the White Papers which 
have been issued. The Minister of 
Housing and Local Government (Mr. 
Henry Brooke), who addressed the con- 
ference, admitted that there was diver- 
gence of views on some aspects of the 
problem and especially on the question 
as to whether county councils in mak- 
ing their reviews of county districts 
should have a suggested minimum pop- 
ulation figure in mind when considering 
whether any particular district should 
continue to operate as a separate ad- 
ministrative entity. Clearly, it would 
be wrong for any population figure to 
be prescribed as governing the entitle- 
ment of a district council to continue 
as such, but if, as was suggested by the 
Minister, it is made absolutely clear 
that any figure mentioned is for guid- 
ance only and that other factors must 
be taken into account, it would seem 
difficult to resist the idea of some figure 
being mentioned as a guide; otherwise 
some county councils might themselves 
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adopt as a principle a lower, or even a 
higher figure, resulting in very many 
cases being dealt with later by the Min- 
ister in his consideration of the recom- 
mendations of the county councils, 
bearing in mind his general responsibil- 
ity for ensuring that the whole country 
should be treated broadly with not too 
much divergency. 

The Minister said the last reviews 
produced results which were better in 
some counties than in others and he 
was therefore disposed to suggest a 
minimum population figure though 
recognizing at the same time that there 
were other factors such as financial 
resources, local pride and feeling, com- 
munity of interest, physical features 
and transport facilities. He would, 
however, not insist on a minimum pop- 
ulation and was quite sure that when 
the reviews were completed there would 
still be a number of small districts. In 
the new president (Sir Ian Orr-Ewing, 
M.P.) the Association has an experi- 
enced parliamentarian who is also a 
lover of the countryside and who will 
not hesitate to speak for rural areas in 
the House of Commons. 

It is fortunate that the Association has 
still among its advisers some of the old 
stalwarts such as Mr. Neville Hobson, 
M.C., J.P., who has taken part in the 
conferences for many years. He sub- 
mitted a valuable paper on re-organiza- 
tion as it affects the countryside and set 
out very clearly the points which are so 
vital if rural local government is to con- 
tinue to operate with efficiency. As he 
suggested, one of the important prin- 
ciples which must be safeguarded is the - 
retention of the personal touch that a 
councillor now has with those living in 
his district. There is too much tendency 
to look at local government re-organ- 
ization from the urban angle. Overall 
tidiness and uniformity may lead to re- 
duced efficiency. We hope that those 
in power will accept Mr. Hobson’s 
advice that rural districts have their 
particular problems, difficulties and 
aspirations and that incompatibility 
may arise if there is an inappropriate 
merger of town and country. Not least 
of the disadvantages is that this would 
often result in “ party control.” Surely 
he was on strong grounds when he 
urged that the objective of any form of 
re-organization of local government 
must be a combination of efficiency, 
convenience and happiness. As he said 
“if an authority of reasonable size is 
efficient and has a contented commun- 
ity spirit, is it clear that either the 
nation or the county would benefit by 
enforcing a fusion with a unit or units 
with which it has little affinity ?” 
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DISPENSING WITH CONSENT TO ADOPTION: 
CONSENT UNREASONABLY WITHHELD 


[CONTRIBUTED] 


A matter which is now coming before the Courts on more 
frequent occasions than formerly is the dispensing with the 
consent of a parent to the adoption of his child on the ground 
that such consent is unreasonably withheld, and it is not easy 
to learn what factors are material in arriving at a decision 
on this point. 

Under the Adoption Act, 1926, the Court had a general 
power to dispense with consent where it was of the opinion 
that the consent of any person ought in all the circumstances 
of the case to be dispensed with (s. 2 (3) of the 1926 Act). In 
the case of Harris v. Hawkins [1947] 1 All E.R. 312, it was 
decided that this gave the Court power to dispense with a 
consent if in its opinion and in all the circumstances, the per- 
son was one whose consent should be dispensed with. This 
was a much wider interpretation than was originally accepted, 
and indeed the legislature must have thought it gave too wide 
a discretion, for in the Adoption Act of 1949 the clause was 
replaced by another, which is now s. 3 (1) (c) of the Adoption 
Act, 1950. The operative words are “ that his consent is un- 
reasonably withheld,” and it will be seen that this is consider- 
ably narrower than the view taken in Harris v. Hawkins. 


But there is no guidance in the statute as to what factors 
are to receive the most weight. There are two main ones, 
the wishes of the parent and the welfare of the child. It is 
hard to see that any other is of any real importance and the 
matter therefore resolves into a battle between these two. 
Until very recently the reported cases have shown that the 
wishes of the parent are the most important. Thus in Hitch- 
cock v. W.B. and others [1952] 2 All E.R. 119, Lord Goddard 
said: “A parent who has fallen on evil days, whether by his 
own fault or otherwise, may still be by no means a bad father. 
He may be devoted to his children. If he is neglectful of them, 
there are plenty of proceedings by which he can be made to 
perform his parental duties, and the children may be placed 
in the care and protection of the local authority. Even then 
the father has some rights as father. In the case of adoption, 
however, once the adoption order is made the parents can 
never see their child again unless by permission of the adop- 
ting parents.” The case was followed in Re K. (an infant) 
[1952] 2 All E.R. 877, and in Watson v. Nikolaisen [1955] 
2 All E.R. 427, Lord Goddard, C.J., repeated what he said in 
Hitchcock v. W.B. and others in stronger terms: “in adop- 
tion proceedings, unlike proceedings for care and custody, 
the welfare of the child is not the primary consideration. The 
parent may have forfeited his or her rights to have the care 
and custody of the child, but it is quite another thing to say 
that he or she must, on that account, give a consent to the 
child being adopted so that the child becomes a member of 
the family of adopting parents and the natural parent loses 
all parental rights in relation to the child.” 

But on the other hand, spite, or unreasonable fears for the 
welfare of the child, on the part of a parent will not be 
treated in the same way as a genuine desire not to give up 
parenthood. 

Two recent cases have suggested that the previous emphasis 
upon the wishes of the parents is not wholly maintained. The 
first is reported in The Times of April 2, 1957, and was an 
Appeal against an order made on a different ground. But 


in the course of his judgment Denning, L.J., placed some im- 
portance upon the welfare of the child, in particular that it 
would be undesirable to uproot it after four years with its 
adoptive parents. The second case is Re F [1957] 1 All E.R. 
821, which was heard before Mr. Justice Harman. Again the 
judgment contains a number of references to the welfare of 
the child, and although the parents were successful in their 
opposition of the application that their consent ought to be 
dispensed with as being unreasonably withheld, it is possible to 
detect a much greater emphasis on the interests of the child. 
A point taken with particularity by the Court was the child’s 
knowledge that her actual parents, and not the adopters, 
were her parents. Harman, J., said “she has never been 
brought up to consider the applicants as her father and 
mother . . . it seems to me that that is fatal to their applica- 
tion.” Again, later, he said “there are a brother and sister 
in this case. They both know this child as their sister. Are 
they to be told she is not their sister any longer ? It seems 
to me one has only to state it to see that such a thing is im- 
possible.” But he specifically rejected any argument that the 
child’s position would be improved by the adoption, the 
applicants being wealthy people. Is this case irreconcilable 
with Watson v. Nikolaisen, or does it merely say that the 
child’s knowledge of her true parentage is a very important 
factor ? 


It is interesting to consider this problem in the light of the 
Report of the Departmental Committee on the Adoption of 
Children (Home Office), 1954 (Cmd. 9248). The Committee 
took the view “that it was expected that the new power to 
dispense with consent on the ground that the consent was un- 
reasonably withheld would tend to focus the attention of the 
courts on the welfare of the child . . .” but “it seems clear 
that in the present state of case law the question to which the 
courts must direct their attention is whether the parent is 
maintaining an attitude which is unreasonable for him as a 
parent to hold and not primarily whether the child’s welfare 
is likely to be promoted more by the grant of an adoption 
order than the refusal.” 


The Committee considered the proposal that the welfare of 
the child should receive paramount consideration as in guard- 
ianship proceedings, but came to the conclusion that “ much 
as they disliked the proprietary conception of a parent’s 
rights over his child “it was inescapable that the analogy 
between adoption and guardianship is imperfect. Different 
considerations apply in adoption because the claim is of par- 
ent against stranger. There is to be a permanent cancellation 
of parental relationship.” 


Further, they accepted the views of a number of witnesses 
who foresaw danger in the proposal. The real danger is that 
a parent who gave up the care of his child for more than a 
short period might find himself permanently deprived of the 
child. Again the proposed adopters, without being wealthy, 
might be able to offer a much better home. In Re F (supra), 
there was a combination of these two factors. The real point 
is surely that there are plenty of ways of providing for the 
welfare of the child, but that in order to give the child the 
full benefit a complete severance of his relationship with his 
actual parents may be necessary. Once again the problem 
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resolves into the rights of the parents versus the welfare of 
the child, and it is part of a much larger and current social 
and political problem, i.e., to what extent may parents deter- 
mine how they shall bring up their children? If the welfare 
of the child achieves too much importance, is there a danger 
that it will lead to a policy of mass re-distribution of child- 
ren ? The answer here is that as yet there are enough children 
unwanted by their parents without attempting to move those 
whose parents want them. The Committee acknowledged 
that it was desirable that children should be brought up by 
their natural parents. But it also found evidence of cases 
where a child was wholly neglected by parents who later re- 
fused consent to an adoption. Accordingly they recommen- 
ded the removal of the words “ that his consent is unreason- 
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ably withheld” and their replacement by the addition of a 
further specific ground which would allow the court to dis- 
pense with the consent of a parent who in its opinion has 
made no attempt to discharge the responsibilities of a parent. 
A review of the facts of the decided cases and experience in 
practice gives the conclusions that this amendment would be 
very suitable, giving due emphasis to the rights of. the parents 
yet preserving the welfare of the child in proper cases. It is 
felt, however, that the ability of the parent should be given 
consideration. In the majority of cases and so far as young 
children are concerned, failure to attempt to discharge paren- 
tal responsibilities would probably be co-extensive with the 

child’s lack of knowledge of true parentage. 
W.D-P. 


FILM CENSORSHIP—THE NEED FOR REFORM 


[CONTRIBUTED] 


“This film never got within a mile of being passed by us ” 
said the chief examiner of the British Board of Film Censors 
recently of a new film which the Board did not consider fit 
for the public to see. The subsequent view taken by other 
bodies of the film’s suitability for public exhibition has clearly 
revealed a situation indicating the need for the present system 
of film censorship to be revised. 

Before the facts regarding this particular film are discussed 
it will be useful to consider briefly the way in which film 
censorship now operates. 

New films are viewed by representatives of the British 
Board of Film Censors, which is an advisory body with no 
statutory status. Each film is seen jointly by two examiners 
and, if they disagree in their assesment of it, the president 
decides the issue. The Board is empowered by its terms of 
reference to either reject a film altogether, or to order dele- 
tions, after which it is given one of the following classification 
letters : 

“U ”—indicating exhibition to persons of any age. 

“A ”—indicating that a person under 16 may only be ad- 
mitted if accompanied by a parent or other person over 16 
years of age. 

“X "—indicating that all persons under 16 are barred from 
seeing it. 

These classifications are by no means conclusive, however, 
for local authorities are given statutory powers which allow 
them to override the opinions of the Board and either to 
reject a film which the Board has passed or, conversely, to 
permit the exhibition of one which the Board has decided is 
unsuitable. 

Many local authorities do accept the Board’s views and 
undoubtedly the experience and judgment of the Board’s mem- 
bers is appreciated by local councils. 

It is not the writer’s intention in this article to attack the 
opinions of either the Board or of local authority representa- 
tives who have the difficult task of deciding what the public 
(or sections of it) should, or should not, see, but it is suggested 
that the following facts reveal beyond any doubt that the 
present method of censorship is fraught with defects. 

The production which was the subject of the comment by 
the chief examiner of the British Board of Film Censors is 
called the “ Garden of Eden.” Although its title might arouse 
thoughts of sexual temptation in those so inclined, the theme 
8 One concerning sunbathing, and, as will be seen, some 
authorities have decided that it is quite harmless. 


The Board, it should be remembered, decided to ban the 
film from being exhibited to any sections of the public at all. 
Despite this, the Middlesex county council gave it an “X” 
certificate allowing any person in their area over 16 to witness 
the joys of sunbathing in the nude. The London county 
council were more broadminded, however, and gave the film 
a “U” classification so that a child living in the Middlesex 
licensing area who wished to see the film, had only to travel 
a short distance into the L.C.C. district. In Surrey and East 
Ham, the local authority agreed with the Board and would 
not issue any certificate, but in Reading an “ A” was given, 
so that children accompanied by an adult could see the 
“Garden of Eden.” Essex and Berkshire authorities appar- 
ently approved of sunbathing for all ages for they both 
decided on a “U.” In fact, (as Mr. Bernard McElwaine 
aptly wrote in the Sunday Pictorial recently in an informative 
article discussing these discrepancies), ‘Whether or not you 
can see ‘Garden of Eden’ depends on a lot of crazy, mixed 
up circumstances.” And how right he is ! 


Can anyone honestly believe that a system of film censor- 
ship which allows this sort of thing to be possible is a sound 
one ? The public, particularly young people, must, of course, 
be protected against films depicting brutality, obscenity and 
vices which tend to corrupt. Let us then have a statutory 
censorship which applies to the whole of the country so that 
at least the public will know how they stand. 


How can this be achieved without taking from local 
authorities their right to decide what films the public may 
see ? 

One idea would be for the Board to be placed on a statu- 
tory basis and for the constitution to be enlarged so that it 
can include representatives of local authorities. The Lord 
Chamberlain’s department censors plays for the whole of the 
country without much criticism, therefore why not a national 
censorship of films? Then every film fan in the country 
would know whether or not he could enjoy the fruits of the 
“Garden of Eden ! ” 


And while the constitution of the censorship panel is being 
revised the opportunity might also be taken to alter the 
present method of classifying films. The writer refers parti- 
cularly to the “A” category which could well be abolished. 
If there is any doubt as to the effect a film might have on 
the mind of a youngster under 16, will the harm, if any, be 
reduced because he has a parent with him ? Sometimes the 
parent might be able to explain the potentially harmful parts 
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in such a way that the young person’s mind is not corrupted, 
but it is submitted that in many instances immediately a 
young person witnesses something unsuitable the harm is done 
and cannot be eliminated. 

Surely, if the censors think that a film is unsuitable in any 
way for young persons they should give a clear-cut classifi- 
cation to it—* X” and if it is suitable for all to see—* U.” 


VOL. 


The report of the Departmental Committee on Children and 
the Cinema, published in 1950, comments pertinently on this 
when it says “the ‘A’ certificate is mystifying to the general 
public, undermines their confidence in the classification of 
films, and is the cause of lack of public interest in the category 
letters ” (p. 61, para. 172). Then why not get rid of it ? 
RT. 


IS 0. & M. BOGUS? 


By RAYMOND S. B. KNOWLES, D.P.A., A.C.LS., A.C.C.S., L.A.M.T.P.I. 


O. & M. is probably with us now in local government 
for all time. It has proved to be not a mere new-fangled, 
ephemeral craze, as so many traditionalists at first imagined, 
but a technique based on sound common-sense which, if 
properly used, can make a real contribution to better muni- 
cipal management. 

The aims of O. & M. are unchallengeable. Its general 
principles are surely unassailable. What is sometimes dubious, 
however, is the manner in which these aims and techniques 
are pursued. And this applies no less to the work of outside 
consultants than to the internal O. & M. team ; indeed 
there may well be a particular onus upon private efficiency 
experts to show that they are not merely “cashing in” on 
local government. 


For not all O. & M. is good. A lot of it is bogus and 
ought to be recognized as such. The bogus O. & M. can 
bring discredit to the good and may in the course of time 
drive out the good on the analogy of Gresham’s Law: an 
economic law, it might be explained for the benefit of the no 
doubt preponderant legal readership of these pages. 

But if some O. & M. is good and other O. & M. bogus, 
there is always the marginal which may be not quite one 
thing or the other. It is this “ marginal” O. & M.—mar- 
ginal in quality and marginal in purpose—that is especially 
suspect. 

O. & M. can sometimes be no more than a facade to cloak 
the need for work improvement, or so ham-strung in its re- 
strictive terms of reference that it can never begin to tackle 
the most urgent cases of inefficiency. The dangers here are 
immense. Criticism of mal-administration can be disarmed 
by assurances that O. & M. is operating. The spotlight of 
O. & M. can be turned upon departments whose chief officers 
are less powerful or less influential that those who virtually 
control O. & M. within their own hands. Grave inefficiency 
may be shielded behind recommendations for minor improve- 
ments of little consequence. The machinery of O. & M. can 
cost more than the savings it makes. 

All these, and many unspecified here, are potential dangers 
of internal O. & M. Many of them can arise almost without 
deliberate mishandling of O. & M. They are often difficult 
to detect. 

But all difficulties are not overcome by employing outside 
consultants. 

Internal O. & M. has many disadvantages even when con- 
ducted with absolute integrity. It is extremely difficult for 


an O. & M. team to be truly independent. They are inescap- 
ably part of the local authority’s own organization. The O. 
& M. officers depend upon their fellow officers for help in the 
furtherance of their work. They often need, whether they 
like it or not, to bend over backwards so as not to appear 
unduly critical or too cruelly inquisitive. 


It is, however, these very difficulties that can provide for 
the internal O. & M. team the foundation of immensely good 
work. They know that the pre-requisite of success is to 
prove to their colleagues that their recommendations are 
valid ones and will work out in practice. They cannot over- 
ride opposition as the outside consultants may, and always 
can do ultimately, for it matters little to the consultants that 
their proposals may be unacceptable. The internal O. & M. 
team have to be first-class at their job or they are found out, 
first by the officers and then, ultimately, by the members. 


Now the possibility of indifferent O. & M. work by outside 
consultants is considerable. Many of the specialist firms in 
the business are reputable ones of many years standing but 
few of them have much experience of local government. The 
writer remembers a partner in one of the oldest established of 
such firms saying not long ago that the ordinary business 
consultant just does not know enough about local authority 
work yet, to be able to make any really effective contribution 
towards greater efficiency. 

Admittedly many of these firms are now recruiting local 
government officers, to provide them with a nucleus of appro- 
priately qualified teams for O. & M. work in local govern- 
ment, but—with a few notable exceptions—the salaries offered 
do not generally suggest that they are going to get officers of 
the highest qualifications, experience, or calibre. 


The pattern of an “ outside” O. & M. review is becoming 
patently clear. There is preliminary consultation. A fee 
is fixed. The work begins with all the appearances of 
thoroughness and brisk efficiency, but with constant regard 
to the imperative need to get the job done with reasonable 
profit and in such manner that the model form of report can 
be adapted to local circumstances. The report will inevitably 
commend the officers for their shrewd administrative ability 
(for though the consultants cannot expect to get further work 
from that authority there are other authorities whose custom 
must be attracted) and will inevitably include a remarkable 
calculation of savings (often including fictitious savings on 
the abolition of vacant posts which the authority had no 
intention of filling anyway, and on proposals which are s0 
much a matter for the future as to be extremely hypothetical). 
The report is received in full council and much publicity 
accorded to the overall savings which might result. The 
electors conclude that the high fee due to the consultants was 
a small price to pay for the fabulous economies which re- 
sulted from their investigations. But little is heard publicly of 
the practical outcome: of the proposals that are unaccept- 
able—or even unworkable—or are modified or shelved. 


Have the best interests of the electorate been thus served? 
It is, surely, wrong from any standpoint to look upon 0. 


& M. as something separate and distinct from the ordinary, 
continuing process of administration. O. & M. is not 4 
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science, though part of its techniques may be scientific: the 
idea of operational research now being developed in some 
quarters is certainly scientific in approach. But O. & M. is 
first and foremost an art, just as administration is largely an 
art. A flair for administration is something which a human 
being possesses inherently or not at all. A flair for O. & M. 
is merely this self-same flair dressed up in the jargon of today. 


Unless O. & M. is regarded as an instrument of adminis- 
tration it can surely have no permanence in local government. 
And it is difficult to understand if it is accepted, as surely it 
must be accepted, that administration in local government 
must be a continuing thing, how the outside efficiency experts 
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can serve otherwise than as an occasional tonic for a tired 
set-up. Administration must be alive: certainly we are told 
that administrators must have drive. 

It is surely better for local government administration to 
be in permanent good health than to survive on occasional 
injections of pep tablets. 


O. & M. must surely be an internal matter. But enough 
has been said in these few paragraphs, perhaps, to point the 
need for much more thought on the manner in which O. & M. 
can best be employed as an instrument of management. That 
seems, in the idiom of these times, to be the sixty-four thou- 
sand question. 


ELEVEN-PLUS: MODIFICATION OR ABOLITION ? 


Last year the Kent education committee anounced a modi- 
fied scheme of selection of pupils for admission to secondary 
schools, whereby much greater responsibility was placed on 
primary school headteachers at the expense of selection by 
examination. Disguised tests were, however, to be set as un- 
obtrusively as possible and the results of these, together with 
the primary heads’ assessments, will in future form the basis 
of selection for entry to grammar, technical and modern 
secondary schools in Kent. A similar system was recently 
introduced by the local education committee for West Sussex 
and the results of these experiments are being watched with 
interest by educationalists. Furthermore in September a con- 
ference of committee members, teachers and administrators 
is to be called in the county borough of Brighton to discuss 
freely and frankly the problems arising from the transfer of 
children from primary to secondary schools at the age of 11. 
The Brighton Director of Education has referred to the 
anxiety felt by parents in the town every year, and it looks as 
if a new or modified system is to be devised in the area of 
yet another local education authority. The ferment of educa- 
tional ideas in south-eastern England has now been re-in- 
forced by a radical plan in the midlands. A pilot experiment 
is to be undertaken in selected areas of the Leicestershire 
education authority in September. In the areas of Wigston 
and Hinckley selection at the age of 11 will disappear com- 
pletely, and all primary schoolchildren will enter secondary 
modern schools, which are to be renamed “high schools.” 
At the end of the third year of the secondary course, transfer 
to the grammar schools will be open to all children whose 
parents undertake to keep them at school until they are 16. 
The remaining children will stay at the high schools until 
they are at least 15. A few exceptional children may be 
transferred from primary schools at the age of 10, as is the 
case at present in the areas of some local education authori- 
ties, e.e., London. 


Mr. C. S. Mason, Director of Education, Leicestershire 
county council, has suggested* that the plan should be given 
five years before it is evaluated. It is sufficiently flexible for 
alterations to be made within that time and if it proves popu- 
lar it could easily be extended. The plan has the advantages 
of the comprehensive school and at the same time it can be 
Operated with the existing secondary school buildings. Dr. 
Robin Pedley, lecturer in education at Leicester University, 
has commented : * 


4 The scheme fulfils two essential principles—the complete 
abolition of 11-plus and the preservation, indeed advance- 
ment, of the individuality and scholarship of the grammar 


*Reported in The Observer, April 14, 1957. 





schools. Transfer at 14 rather than 15 will give an extra 
year in which to prepare for G.C.E. 


“The grammar schools’ age range will in fact be brought 
into line with that of the public schools. Advanced work 
will figure there much more prominently, and the gap of per- 
formance and prestige between the grammar schools and the 
public schools will be greatly diminished—perhaps soon en- 
tirely closed.” 


Miss Dinah Brook, the educational correspondent of The 
Observer, has pointed out that the projected re-organization 
in Leicestershire means that, with some modifications, second- 
ary modern schools and grammar schools will remain part of 
the educational pattern and that the high schools will have to 
provide curriculum suitable for children who are to go on to 
an advanced course. The grammar schools will provide tech- 
nical and semi-vocational courses in addition to the more 
academic work for the General Certificate of Education. 


Dr. Pedley has for some time been advocating the abolition 
of the selection examination and the institution of a system 
of high schools in place of the tripartite system of secondary 
education which has developed as a result of the implementa- 
tion of the Education Act, 1944. It should be interpolated 
here that this tripartite system of secondary grammar, tech- 
nical and modern schools had been modified and adapted to 
suit local needs or the wish for experimentation in the areas 
of several local education authorities. Thus in London, the 
London School Plan makes provision for the building of 
enough comprehensive secondary schools to serve the whole 
of the administrative county and there are at present about 
a dozen in existence. These schools, whose rolls vary from 
1,250 to 2,000, recruit from specified neighbourhood or catch- 
ment areas and provide all types of course—academic, techni- 
cal, commercial and modern. The academic course is the 
equivalent of the seven-year course provided in the grammar 
schools. The technical course is naturally comparable to that 
provided in the secondary technical schools but will probably 
be better owing to the superior equipment and highly quali- 
fied teaching staff available in the large London comprehen- 
sive schools. Thus it is not uncommon for engineering 
courses for girls as well as for boys to be provided in such 
schools, a development which cannot be too highly praised 
in view of the national shortage of highly trained sc’entists 
and technicians. In this connexion London, in common with 
other authorities (e.g., Kent), is aiming to put technical edu- 
cation on an equal footing with academic education and for 
this reason it is not necessarily limited to a five-year course. 
The former central schools in London and Middlesex are 
rapidly disappearing in view of the development of the new 
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comprehensive schools. The five-year commercial courses 
are still provided in the comprehensive schools and the less 
able children receive the equivalent of the four-year course 
in a secondary modern school. There is, however, an import- 
ant and vital difference—owing to the system of teaching 
“sets” children can work in different groups according to 
their varying abilities in different subjects. Coupled with the 
house system, this makes for much greater flexibility and less 
segregation either on social or academic grounds. The diffi- 
culties encountered with “late developers” are also much 
more easily handled in the comprehensive schools since these 
children can be dealt with through their teaching sets in one 
organization. This is one answer to the charge that compre- 
hensive schools are too large—their very size conduces to 
the solution of the problem of the late developers. It is com- 
plained that a headmaster or headmistress can hardly get to 
know the 2,000 pupils and this is doubtless true. On the 
other hand, most of the London comprehensive schools have 
the “ house” system to which is allied an ingenious tutorial 
arrangement, whereby each child has his or her own tutor as 
well as a housemaster. In London, therefore, the compre- 
hensive schools are gradually replacing the county grammar, 
technical, central and modern schools. In addition, there are 
interim comprehensive schools providing five-year technical 
and commercial courses and four-year modern courses but 
no academic courses ; and the county complements which 
are linked with existing voluntary aided grammar schools and 
similarly provide four- and five-year courses. There are about 
50 voluntary aided and voluntary controlled London grammar 
schools and these schools cannot be turned into comprehen- 
sive schools ; the local education authority has therefore pro- 
vided for the establishment of county complements in the 
London School Plan and a few are already in existence. One 
inescapable conclusion from developments in the areas of the 
local education authorities discussed above is that the secon- 
dary modern schools in particular appear to be threatened 
as at present constituted. This would appear to be a pity, 
just as they are entering into their inheritance under the 1944 
Act. Apart from those authorities (e.g., Anglesey, Birming- 
ham, London) which have introduced comprehensive schools, 
secondary schools up and down the country are still mainly 
divided into the categories of grammar and modern. Excel- 
lent work has been done in some of the secondary modern 
schools whose teachers in an uphill battle have often per- 
suaded parents to keep their children at school beyond the 
statutory school-leaving age until the age of 16. Some of 
the better secondary modern schools have entered pupils for 
the G.CE. at “O” level, not without success, and some of the 
more progressive authorities have created secondary modern 
schools with a technical bias. These schools therefore face a 
double threat—from the comprehensive schools and from the 
Leicestershire high schools. It may be argued that the high 
schools postulated by Dr. Pedley and his friends in the 
Leicestershire education committee will still in effect be secon- 
dary modern schools, but is this accurate ? It would appear 
that, on the one hand, they are to be an extension of the 
primary school and, on the other, a kind of preparatory 
school based on the public school system, as Dr. Pedley has 
hinted. As they will have to provide a curriculum suitable 
for children who are to proceed to an advanced course, this 
will necessitate the learning of a second language and perhaps 
Latin as well. It seems that this will present almost insuper- 
able difficulties, notably in connexion with staffing. The fact 
must be faced, in spite of parental indignation in education 
offices (of which the writer has experienced his fair share), 
that the vast majority of children belong to the less able cate- 
gory and therefore teaching staff highly qualified in academic 


subjects would in effect be largely redundant. Yet under the 
Leicestershire system a considerable wastage of teaching staff 
in this way can be envisaged. The present writer is a firm be- 
liever in diversity of education, not least on account of respect 
for parental wishes. On this score there is a case to be made 
out for the existence of every conceivable type of secondary 
school in a particular area—grammar, comprehensive, tech- 
nical, multilateral, central and modern; and ideally, there 
should be single-sex and mixed schools of each type. Thus, 
whilst the emergence of comprehensive schools is to be 
welcomed owing to their manifest solution of certain social 
and educational problems, the complete submerging of the 
good secondary modern schools would be most regrettable. 
Let the poor secondary modern schools—and these certainly 
exist !—be closed by all means, but good and flourishing ones 
should not be destroyed any more than the viability of 
voluntary aided grammar schools should be impaired. 


There is no magic in a particular number, as Professor 
Robson has observed in another connexion, but it may well 
be that another year in the primary school would be bene- 
ficial to most children. The post-war bulge in the birth-rate 
has now reached the secondary schools, which will therefore 
be at full stretch until 1961. Instead of the high schools 
postulated in Leicestershire, it might be preferable to link 
transfers from primary to secondary schools at the age of 
12 with the ultimate raising of the statutory school-leay- 
ing age to 16. The school-leaving age was raised to 15 in 
1947 in the face of immense post-war difficulties and it is 
arguable that the time is ripe for the final plunge to be taken. 
Once again, however, staffing difficulties obtrude owing to 
the large numbers of children now filling the secondary 
schools and it might be wise to postpone this desirable 
reform for another four or five years. 


Finally, let us consider whether the attacks on the system 
of selection for secondary education are justified. It is 
alleged that competitive examinations at the early age of 10 
are harmful to most of the children concerned: the exam- 
inations are taken in most cases before the age of 11 since 
the complicated selection machinery is set in motion several 
months before the actual transfer to secondary schools takes 
place in the autumn. The answer may well be to exempt a 
much greater number of children from the rigours of the 
examination ; those children whose parents and teachers both 
agree are destined for a four-year course at secondary 
modern schools could surely be withheld from the examina- 
tion. As far as the remainder of the children are concerned, 
is it not a fact that those who reach grammar schools and 
aspire to enter the professions will be taking competitive 
examinations at intervals for the next ten years of their 
lives? Such children are able to take the G.CE. at “O” 
level at 15 or 16 and can proceed to “A” level two years 
later, followed by a degree course at university and profes- 
sional examinations after that. It may well be that children 
should not be introduced to competitive examinations at the 
early age of 10, but parents who are ambitious for their 
children must face competitive selection sooner or later. 
Perhaps less emphasis should be placed on intelligence tests 
and more attention should be paid to attainment tests, as 
indeed is the case in the areas of some local education 
authorities. Great Britain needs to utilize its brain power to 
the best possible advantage and its position in the modern 
world will not be enhanced by the complete abolition of selec- 
tion for secondary education. There is scope for considerable 
modification of the present system but the universities and 
professional institutions will always require competitive selec- 
tion in their own fields. RECJ. 
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MISCELLANEOUS INFORMATION 


ESSEX PROBATION REPORT 

Mr. S. R. Eshelby, principal probation officer for the county of 
Essex, begins his report for 1956 with some figures showing the 
increase of population in the Essex combined area from 1947 to 
1956, and some other figures from which certain comparisons can 
be made about the incidence of crime and the use of probation by 
the courts. The population in 1947 was 809,526 and in 1956 it 
was 1,077,810, an increase of 33 per cent. The number of cases 
on December 31 on probation was 772 in 1947 and 1,327 in 1956, 
an increase of 72 per cent. The number of cases subject to super- 
vision or after-care was 94 in 1947 and 346 in 1956, an increase of 
269 per cent. The number of probation officers increased from 20 
to 36. The number of persons convicted of indictable offences in 
the Essex police area in 1947 was 1,689 and in 1956 was 2,215 
These comparative figures of convictions for indictable crime, says 
Mr. Eshelby, are sufficient to make the point that the increase in 
probation officers’ work over the past ten years is due rather to 
increased use made of the service by courts and for the after-care 
and rehabilitation of ex-prisoners and those released from other 
forms of institutional treatment, than to increased incidence of 
crime. This after-care work has in fact provided the greatest pro- 
portionate increase, but the figures for every department except 
matrimonial reconciliation have increased during 1956 compared 
with previous years. 

Mr. Eshelby finds in the statistics one feature that is disquieting. 
The figures show that 71 per cent. of males and 85 per cent. of 
female probationers completed their supervision without further 
offence. The corresponding figures for 1955 were 77 per cent. and 
86 per cent. The national statistics for 1955 show that 77 per cent. 
of males and 85 per cent. of females completed their probation 
without further offence. 

We agree that it would be unwise to draw inferences from 
statistics relating to a short period, as the factors making for 
success or failure are variable and unpredictable. However, as 
this report points out, there are two factors which can be con- 
trolled. One is the choice of suitable cases for probation which is 
a matter for the courts, and the other is the number of cases a 
probation officer can supervise effectively, a matter for the proba- 
tion committee. As to case loads, Mr. Eshelby gives figures which 
seem to show that some of the officers have too many cases, a 
matter which no doubt the probation committee will put right in 
due course. Probation work is much more intensive than it used 
to be, and many cases demand a great deal of thought and time if 
they are to be dealt with effectively. Mr. Eshelby may well be 
right when he suggests that today in a county like Essex the range 
of case loads for men might be 40 to 50 cases, and for women 25 
to 40 cases, excluding matrimonial and kindred social work cases. 


. He is also right, we think, when he says: “ My experience has led 


me to the conclusion that generally speaking a probation officer 
can undertake a heavy case load for restricted periods without 
hurt to himself or to his cases. But when subjected to a heavy 
burden consistently for a long period there comes a time when the 
drain on his energy and spirit outstrips his recuperative powers and 
both the officer and his cases suffer.” 


COUNTY BOROUGH OF NORTHAMPTON : CHIEF 
CONSTABLE’S REPORT FOR 1956 


Fifty-two applications to join the force were received during 
1956, 18 more than in 1955. Fifteen of the 52 were appointed, 
10 were still under consideration at the end of the year and 26 
applications were unsuccessful. This left the force, on December 
31, 1956, with an actual strength of 156 against an authorized 
establishment of 170. The incidence of sickness in police forces 
seems to vary considerably. This force during 1956 lost 1,964 
days, a considerable increase (889 days) over 1955. No details 
are given of the complaints which were responsible, but it is stated 
boy . the total, 103 days were lost because of injuries received 
n duty. ' 

It is the custom to have monthly discussions between all mem- 
bers of the force on all aspects of police duty, when views and 
Suggestions are brought forward by members. These.are said to 
Promote considerable co-operation between departments. 

_ Recorded indictable offences increased from 805 in 1955 to 898 
in 1956. Breaking offences accounted for a considerable part of 
the increase, numbering 122 instead of 52. In his comments at 
the end of the report the chief constable remarks that “ It is dis- 
turbing to record that over half of all the breaking offences 
ed have been committed by juveniles. In one instance a 





group of three youngsters were together responsible for a total 
of 24 breaks.” In his view many offences by juveniles are to be 
attributed to poor living conditions with a lack of parental control, 
combined with low mental stability. 

Another comment which he makes is that owners of business 
premises which are left unoccupied at night are too prone to 
leave the keys of safes in easily accessible places and so to facilitate 
the efforts of thieves. Report after report seems to show how 
difficult it is for the police, without the expenditure of a great 
deal of time and energy, to make people “security minded” 
where their own property is concerned. Is it that they feel that 
having paid an insurance premium to guard against such risks they 
need not bother themselves further ? 

For non-indictable offences there was a large decrease in the 
number of prosecutions, the total of 635 being 212 fewer than 
the 1955 figure. It would seem that a good part of this decrease 
was accounted for by the drop in the number of persons prose- 
cuted for traffic offences, from 402 to 298. Street accidents, 989, 
were less than in 1955, when the total was 1,045, but more people 
were killed and injured. We have always noticed that there is not 
necessarily any direct relation between accidents and casualties. 
With almost every accident, other than a very slight one, in which 
a vehicle is involved, there is the possibility of one or more 
casualties, but whether there are any casualties and whether any- 
one is killed or only slightly injured are very much matters of 
chance. The only safe way is to seek to avoid the accident ; 
unless that is done the question of casualties is outside our control. 

The report records the value of wireless communications for 
police vehicles, including motor-cycles. Two of the four motor- 
cycles used on traffic patrol duties by this force are so equipped 
and the chief constable remarks on their value in dealing with 
traffic conditions in the town centre and in keeping patrols in 
touch with police headquarters. 

The usual liaison exists between the police and the school 
authorities in efforts to make children safety minded where traffic 
is concerned. It is reported that competition between the schools 
for the highest percentage of pupils’ bicycles found to be free from 
defects has produced enthusiasm amongst the children, and that 
road tests, knowledge of the highway code and the “ Mind that 
Child” campaign have all combined to reduce accidents among 
children. Praise is also given to the assistance from cycle dealers 
and cycle club members in these efforts. 

The special constabulary has two sections, the foot section with 
a strength of 58 and the mobile section numbering 31. The latter 
section undertake traffic patrols and information room duties in 
addition to attending lectures with the foot section. The foot 
section did some work in patrolling beats. Both sections suffered 
a small decrease in numbers during the year, a sign, we fear, that 
here as elsewhere, young men are not coming forward to replace 
the older men who have to drop out. 


PLYMOUTH JUVENILE COURT 

In the report of the juvenile court panel for the city of 
Plymouth, where the work of the court showed some increase in 
1956 compared with 1955, there is some interesting information 
about the use made of the attendance centre. 

During the year 56 boys were ordered to receive training at 
the Plymouth attendance centre. Six of the 56 boys made subs- 
sequent appearances before the court in respect of further offences. 

One boy was brought before the court for committing a breach 
of the Attendance Centre Rules. The attendance centre order 
was revoked and a fine of £2 was imposed in respect of the 
original offence of larceny. : 

Since the attendance centre was opened in Plymouth on August 
16, 1952, a total of 200 boys have been sent for training from 
the Plymouth juvenile court. Thirty-seven of this number have 
subsequently appeared before the court. 

Much improved arrangements have been made with respect to 
remands by the opening of a special reception centre, and some 
long distance conveyance will in future be avoided. 


SHEFFIELD PROBATION REPORT 


As we have noticed from a number of annual reports a period of 
two years seems now to be fairly generally considered the best for 
the duration of a probation order. In the report of Mr. Basil 
Davies, principal probation officer for the city of Sheffield, it is 
stated that 337 orders were for two years, 46 for one year and 58 
for three years. It seems to be thought better that a two years’ 
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order should be discharged because of good conduct than that a 
shorter order should have to be extended. 

In some instances case loads have been heavier than is usually 
regarded as the suitable number, but, says the report, the com- 
— has decided to seek authority to appoint an additional male 
officer. 

The matrimonial work of the probation officers is no doubt 
helped by the fact that in Sheffield there is a police court mis- 
sioner and a marriage guidance council and so the bulk of the 
matrimonial work is in connexion with cases referred to the pro- 
bation officers by the court. 

We think many justices will find useful the simple form of 
address to a defendant whom ‘it is proposed to put on probation, 
which is attached to the report. 


CITY OF WAKEFIELD: CHIEF CONSTABLE’S REPORT 
FOR 1956 


The number of recorded indictable crimes has varied consider- 
ably in Wakefield over the past five years, the figures for those 
years being 694, 613, 525, 453 and 655 respectively. Four hundred 
and fifty-nine of the 655 in 1956 were detected. Two hundred and 
sixty-two were taken into consideration, either at Wakefield or 
elsewhere, without separate proceedings being instituted. One 
hundred and sixty-seven persons were prosecuted, including 58 
juveniles. Breaking offences, larceny by a servant, larceny of 
pedal cycles, larceny from shops and stalls and other simple and 
minor larcenies all showed increases on the 1955 figures. 

There was, on the other hand, a considerable decrease in the 
number of non-indictable offences dealt with during the year, 501 
against 682 in 1955. Four hundred and thirty-three persons, 
including 46 juveniles, were prosecuted in respect of these 501 
offences, and 44 other juveniles were cautioned for such offences. 

Sixty-five persons were convicted of drunkenness, but only 22 
of these were residents in Wakefield. Also, seven people were 
prosecuted, and of these five were convicted, for offences against 
s. 15 of the Road Traffic Act, 1930. This was two less than in 
1955. 

Details relating specifically to motoring offences show that these 
accounted for 260 of the 501 non-indictable offences, and that 203 

rosecutions resulted. There were a further 179 motoring offences 
or which the persons concerned were cautioned. There was only 
one case of dangerous driving but there were 38 charges of care- 
less driving, resulting in 31 convictions. 

Seven hundred and ninety accidents were reported to the police, 
253 of which resulted in death or injury to someone. These 
figures showed some improvement on those for 1955, when there 
were 20 more accidents, which resulted in casualties and 102 more 
other accidents. The large proportion of accidents in which dogs 
are concerned is shown by the fact that of the 537 “ non-casualty ” 
accidents 101 involved the running over of a dog. The chief 
constable states that “the practice of operating courtesy patrols 
has been continued as it has been found that the motoring public 
generally appreciate advice and guidance given in this matter, and 
this no doubt contributes in no small way to better road conduct 
and safer driving.” 

The authorized strength of the Wakefield force is 98. On 
December 31, 1956, the actual strength was 89. We are not quite 
clear about the numbers of special constables because in a table 
“of the actual strength of the force and its auxiliaries on December 
31, 1956,” the figure under “ special constabulary ” is 79, but in a 
later paragraph it is stated that “the special constabulary, with 
an actual strength of 65, has not been required to perform any 
duties.” There was a noticeable increase in days lost from sick- 
ness, compared with 1955, but it is stated that seven cases in 
which the officers concerned were absent for periods ranging from 
40 to 130 days were mainly responsible for this. The most strik- 
ing feature of these figures is the very great increase in the years 
1953 to 1956 inclusive compared with 1952. In that year the 
total was only 647. For the four years since it was 1,208, 1,204, 
906 and 1,117, respectively. It may be that the strength of the 
force is greater now than it was in 1952, but if not that must have 
been a particularly healthy year. 


WARWICKSHIRE PROBATION REPORT 

That probation is not intended for juveniles and first offenders 
only is generally recognized today by magistrates, if not by the 
general public. Judges occasionally give an old offender a chance 
on probation if there is evidence that he has been trying to live 
honestly, and this no doubt encourages magistrates to do the 
same. Such cases obviously need careful selection, but results are 
sometimes strikingly encouraging. 

Mr. W. H. Palmer, principal probation officer for the Warwick- 
shire combined area, relates such a case in his annual report for 


1956. A man aged 65, with prison sentences totalling 43 years, 
appeared before the appeal committee for sentence. For two 
years before this appearance at quarter sessions he had kept 
straight and the court gave him a chance by putting him on 
probation for three years. This period was completed satisfact- 
orily and the man described it as the three best years of his life, 
He has resolved to continue honest and, says Mr. Palmer, there 
is every hope that he will do so. 

It is natural that probation should be used more widely in the 
case of juvenile offenders than in the case of adults, and in 
Warwickshire we find that those put on probation in respect of 
more serious offences were 16 per cent. of the adults and 36 per 
cent. of the juveniles. Taken together adults and juveniles num- 
bered 22 per cent. of the total. During the year the Warwickshire 
quarter sessions made probation orders in 19 per cent. of the 
cases and the Assizes 14 per cent. 

With the help of the police, particulars have been obtained 
about the subsequent conduct of probationers who completed the 
period of probation satisfactorily, and it is found that of those 
completing their probation during the years 1944 to 1950 only 
14 per cent. had been recharged within five years of the termina- 
tion of their probation order. This is gratifying, and the fact that 
there is a reduced percentage of successful cases during the year 
under review is no doubt due in part to the fact that breaches of 
probation are not treated lightly by the magistrates. 

Concluding his report, Mr. Palmer gives some figures showing 
the number of cases of various kinds with which probation 
officers in Warwickshire have had to deal, and adds: “ Who can 
assess the ultimate benefit to society of bad citizens turned into 
good ones, homes saved from breaking up and young folk guided 
into happier paths ? Surely a sound investment in terms of social 
values—and in terms of £ s. d. the gross cost per annum is 
approximately 94d. per head of the county population.” 


ROYAL COMMISSION ON COMMON LAND 
VIEWS OF THE 
ASSOCIATION OF MUNICIPAL CORPORATIONS 


The Association of Municipal Corporations has submitted a 
lengthy memorandum to the Royal Commission on Common 
Land. This sets out in some detail the present legal position as to 
common rights. Some of these rest on ancient common law such 
as Common of Turbury, Common of Estovers, Common of 
Piscary, Common in the soil and Common of pasture. The Asso- 
ciation thinks these might well be abolished forthwith. On the 
subject generally the Association makes some important recom- 
mendations which may be summarized as follows: 

1. Those ancient common rights which are still actively exer- 
cised should be preserved. 2. The right of members of the public 
to have access for air and exercise to common land must be pre- 
served as has been recognized in a number of statutes such as the 
Law of Property Act, 1925, s. 193. In a number of local authority 
areas, the county borough or district council has obtained local 
Act powers to enable the land to be used for games and 
recreation of all sorts, for agricultural and other shows, and for 
other temporary uses. This can also be achieved in part by the 
making of a scheme under the Commons Act, 1899, and in accor- 
dance with the Commons Regulations, 1935. 3. It is thought that 
on a number of occasions and for a number of different purposes, 
it would be justifiable for land which had hitherto been subject 
to common rights to be used for a different purpose as had 
already been recognized in the Housing Act, 1936, s. 143, the 
Acquisition of Land (Authorization Procedure) Act, 1946, and 
the New Towns Act, 1946. 

On the question of management of common lands, it would 
clearly be an advantage if, as suggested by the Association, local 
authorities were given greater powers for the management and 
supervision of commons. For instance a case was reported to the 
Association of a common where the unauthorized parking of cars 
had taken place for at least 30 years. For the last 12 years, the 
borough had endeavoured to regularize the position by enclosing 
and purchasing two-thirds of an acre of the common under the 
provision of the Commons Act, 1899, in order to form a proper 
car park and to erect a bus shelter. The local authority has not 
yet succeeded, and although there have been various reasons for 
the delay, the latest given by the agents for the lord of the manor 
is that the matter should await the report of the Royal Com- 
mission. The Association believes that this case is by no means 
isolated and that many practical instances could be produced of 
the inadequacy of the provisions of the: Act of 1899. a 

Finally the Association recommends that certain additional 
powers and duties should be conferred on local authorities who 
own or have acquired or leased common land. 
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MAGISTERIAL LAW IN PRACTICE 


The Western Morning News. April 11, 1957 


TAUNTON MASTER CLEARED OF HITTING BOY 

A Taunton schoolmaster was cleared by Taunton magistrates 
last night of a summons alleging that he had assaulted and beaten 
a 12-year-old pupil. 

Horace Arthur Holley, an assistant master at Priory Secondary 
Modern School, was summoned by the boy’s step-father, Ernest 
Henry Thomas, of Hovelands, Trull-road, Taunton, a driver in 
the R.A.S.C. The hearing lasted nearly six hours. 

Mr. M. H. Meredith, for Mr. Thomas, said the complaint arose 
out of minor injuries—a slightly swollen lip and a cut on a wrist 
—which, he alleged, was suffered by the boy, Raymond John 
Thomas. 

The boy told the court that on the morning of February 13 he 
went to get his ordinary shoes from a locker in his form room 
after P.T. Mr. Holley, who was in the room with some other 
boys told him to get out, which he did. 


Complained to Head 

The boy alleged that outside the form room Mr. Holley had 
caught hold of him by the collar and given him “ a thump on the 
lip.” He had also hit him on the back of the head with his 
knuckle, shook him about, and pushed him into the classroom. 

Questioned by Mr. D. J. Cooper, defending, the boy agreed 
that since he had been at school he had been in quite a lot of 
trouble. His father had been to see the headmaster three times 
and he (the boy) had twice complained to the headmaster about 
the way other masters had treated him. 

He denied having kicked out at Mr. Holley, and when asked if 
he had said any rude things to him admitted having said: “I 
hope you get the sack.” 

Mr. Holley, who said he lived at Weston-super-Mare, said he 
had been teaching since 1939 and there had never been any com- 
plaint against him. He had found Thomas a disruptive element 
in the class and had had to speak to him on a number of occa- 


sions. 

On the day of the alleged assault, he was taking a class in the 
form room when Thomas walked in without knocking and he 
ordered him out and continued with the lesson. He then saw 
Thomas looking in through the glass and heard some noise and 
scuffling by boys who were outside. 


“Fussing About” 

Mr. Holley said he went out and ordered the boys into the 
classroom and to sit down until the end of the lesson. Thomas 
was “ fussing about” and he caught hold of him by the arm and 
then the collar and marched him into the classroom. 

The boy started kicking and struggling and waving his arms in 
front of his face and he got him inside and told him to sit down. 
He denied having struck the boy. 

Mr. Harold G. Andrews, headmaster of the school, who was 
called by the defence, said they could place no reliance on the 
boy’s behaviour. The boy had no respect for authority, and re- 
sented reproof. 

“I think it is his daily custom to break a rule or get into 
trouble of some kind,” said the headmaster. He described Mr. 
Holley as an excellent teacher. 


The right of any parent, teacher, or person having the lawful 
control or charge of a child or young person to administer 
punishment to him is preserved by s. 1 (7) of the Children and 
Young Persons Act, 1933. Such punishment is not an assault if 
it is inflicted in moderation and in an appropriate manner. 

In Mansell v. Griffin (1908) 72 J.P. 6, it was held that an assist- 
ant teacher has authority to inflict corporal punishment on a pupil 
if the punishment inflicted is moderate, is not dictated by any 

motive, is such as is usual in the school, and such as the 
parent of the child might expect that the child would receive if 
it did wrong. 

In Cleary v. Booth (1893) 57 J.P. 375, it was decided that a 
schoolmaster has power to inflict corporal punishment upon a 
pupil for misconduct on the way to and from school and out 
of school hours. 

At a school for boys there was a rule prohibiting smoking by 
pupils during the school term whether on the school premises or 
in public. During the term a pupil rather less than 16 years old, 
after having left school for the day and returned home, smoked 
4 cigarette in the public street, and next day the schoolmaster 


administered to him five strokes of the cane as punishment for 
breach of the rule. On the hearing of an information against the 
schoolmaster for an alleged assault on the boy the justices found 
that the rule in question was reasonable, that the father of the 
boy by sending him to the school authorized the schoolmaster to 
administer reasonable punishment to the boy for breach of a 
school rule, and that the punishment administered was reasonable. 
They dismissed the information. An order nisi having been ob- 
tained calling upon the justices to show cause why they should 
not state a case on a question of law, it was held that the 
decision of the justices was right, that no question of law arose 
on which they could state a case, and that the order nisi should 
be discharged (R. v. Newport (Salop.) Justices and Others. Ex 
parte Wright (1929) 93 J.P. 179). The principles laid down in 
Cleary v. Booth and Mansell v. Griffin, supra, were applied. 


Liverpool Daily Post. April 4, 1957 


£3,000 BALES OF COTTON: SECOND MAN CHARGED 

A second man appeared at Liverpool City Magistrates’ Court 
yesterday in connexion with the disappearance of 40 bales of 
cotton worth £3,000 from Liverpool docks. 

Albert Victor Gordon, aged 33, draper, of 55 Grosvenor Road, 
Maghull, accused of receiving the bales of cotton, knowing them 
to have been stolen, was remanded in custody until April 4, when 
it was stated, a motor driver already charged with stealing the 
cotton would also appear. 

He was represented by Mr. H. Livermore. 

Mr. F. V. Renshaw, prosecuting, said that between January 31 
and February 14 a large cargo of bales of raw cotton was landed 
at Huskisson Dock from the steamer Crofter. 


Bales found in yard 

Later 40 bales were missing and extensive inquiries were made 
by Detective Chief Inspector D. E. Dalzell, Detective Inspector 
A. Fleming and Detective Sergeant P. Walker. 

Forty bales of cotton were found in a yard in Breckfield Road 
yw and a motor driver was arrested and charged with stealing 
them. 

Detectives who saw Gordon at his home on Tuesday told him 
it was believed he had made arrangements for the cotton to be 
stored in the yard, and had inspected it after its arrival. 

Gordon was also told it was believed that he had taken samples 
of the cotton to a merchant on Liverpool Cotton Exchange. 

Gordon replied: “It’s not true. I know nothing about any 
cotton.” 

Later he was alleged to have said : “I was first told that the 
cotton was waste collected on the docks and rebaled. I was later 
told it was resale from mills.” 

When charged, he said: “ No, it’s not true.” 

Mr. Renshaw added that considerable inquiries at mills and 
warehouses in the North had yet to be made regarding the 40 
bales and other property. 

The magistrates’ granted an application by Mr. Renshaw for 
permission for the police to inspect Gordon’s bank account. 


In this case the magistrates granted an application “for per- 
mission for the police to inspect Gordon’s bank account.” 

Section 7 of the Bankers’ Books Evidence Act, 1879, provides 
that “on the application of any party to a legal proceeding a 
court or Judge may order that such party be at liberty to inspect 
and take copies of any entry in a banker’s book for any of the 
purposes of such proceedings. An order under this section may 
be made either with or without summoning the bank or any 
other party, and shall be served on the bank three clear days 
before the same is to be obeyed, unless the court or Judge other- 
wise directs.” 

By s. 10 “legal proceeding” means any civil or criminal pro- 
ceeding or inquiry in which evidence is or may be given, and 
includes an arbitration; “the court” means the court, Judge, 
arbitrator, persons or person before whom a legal proceeding is 
held or taken; “a Judge” means a Judge of the High Court, and 
includes a county court Judge with respect to any action in his 
court. 

In R. v. Kinghorn (1908) 72 J.P. 478, it was held that justices 
have power to make orders for the inspection of bankers’ books 
under s. 7, having regard to the definitions of “ legal proceeding ” 
and “ court” ins. 10. 
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An order can be made relating to the account of a person not 
a party to the proceedings (Howard v. Beall (1889) 23 Q.B.D. 1), 
but that power must be exercised with the greatest caution, and 
will as a general rule only be exercised when the account is in 
form or substance the account of one of the parties to the litiga- 
tion (Pollock v. Garle (1898) 1 Ch. 1) and then only after notice 


to the parties (South Staffordshire Tramways Co. v. Ebbsmith 
(1895) 2 Q.B. 669; Ironmonger & Co. v. Dyne (1928) 44 T.LR. 
497). 


The Bankers’ Books Evidence Act also regulates the conditions 
under which copies of entries in bankers’ books may be received 
in evidence. 


PERSONALIA 


APPOINTMENTS 


Mr. T. H. Johnson has been appointed deputy town clerk of 
the city of Chichester, Sussex, and commenced his duties there on 
June 17, last. Mr. Johnson was previously assistant solicitor to 
the borough of Southall, Middlesex, and had served in the town 
clerk’s department of the council for 18 years, apart from service 
in the Royal Air Force during the last war. Shortly after his 
return from the Forces, he became articled to Mr. J. S. Syrett, 
town clerk of Southall, and was admitted in July, 1954. 


Chief Superintendent Edward Barker, the assistant commandant 
of the Police College, Bramshill, Hartley Wintney, near Basing- 
stoke, has been appointed to the post of chief constable for the 
county borough of Bolton. Chief Superintendent Barker served 
from 1931 to 1938 with the Preston police force and until taking 
up his present appointment at the Police College served from 
1938 in the Lancashire constabulary. The post is at present occu- 
pied by Mr. W. J. Howard, O.B.E., who will retire on reaching 
the age of 65 years on July 31, next. Mr. Howard has been the 
chief constable of the borough for almost 27 years, coming to 
Bolton after service in the Liverpool city police with the rank of 
superintendent. 


Superintendent Frederick Turner, superintendent of the traffic 
department at Crewe, is to be the new chief of Cheshire C.LD., 
in succession to Chief Superintendent H. J. Bentley, who has been 
appointed assistant chief constable of Cheshire. 


Mr. James Haworth, assistant solicitor to Carlisle, Cumberland, 
corporation, has been appointed assistant and prosecuting solicitor 
to Blackpool, Lancashire, corporation. 


Mr. John Ivor Thompson has been appointed a probation 
officer to serve the Lancashire No. 2 combined probation area 
and will be assigned to the Lancaster city and South Lonsdale 
courts. He will commence his duties on July 1, next. Mr. 
Thompson was formerly a probation officer serving Birmingham 
city. 

Mr. Alan B. Heald has been appointed a probation officer to 
serve the Lancashire No. 2 combined probation area and will be 
assigned to the Preston borough and Walton-le-Dale courts. He 
will commence his duties on July 1, next. Mr. Heald was 
formerly a probation officer with Lancashire No. 6 combined pro- 
bation area, stationed at Rochdale. 


Mr. R. C. Howell has been appointed a senior probation officer 
to serve the Lambeth juvenile area, with effect from June 10, last. 
= ao has succeeded Mr. P. P. Shervington, see our issue of 

une I, last. 


Mr. T. M. Quinn, probation officer at West Ham, has been 
appointed a probation officer in the Middlesex combined proba- 
tion area and will take up his duties on July 1, next. 


Mr. S. J. A. Matthew, Home Office trainee, has been appointed 
a probation officer to the Middlesex combined probation area and 
will take up his duties on July 1, next. 


RESIGNATION 


Mr. Eric William Basford, senior probation officer with Bedford- 
shire probation area committee, is resigning from August 31, next. 
He has been appointed superintendent of the Frodsham, Cheshire, 
branch of the National Children’s Home and Orphanage, from 
September 1. On August 31, Mr. Basford will have completed 
21 years’ probation service, during which time he has served 
Beacontree and Bedfordshire probation committees. 


RETIREMENTS 


Superintendent C. T. Sandland, deputy chief constable for 
Wallasey, is to retire on July 31 after 37 years’ service. He joined 
the force in 1919, was promoted chief inspector in 1942, super- 
intendent in 1949 and deputy chief constable three years later. 


OBITUARY 

We announce with regret the death of Sir Peter Bell, Chief 
Justice of Northern Rhodesia, who collapsed and died in London 
recently. 

Edward Peter Stubbs Bell was born on May 10, 1902, the son 
of Lieutenant-Colonel Edward Beli, O.B.E. In 1920 he entered the 
Secretariat of Antigua in the Leeward Islands. In 1931 he became 
a magistrate at Dominica and held the same post at St. Kitts-Nevis 
in 1934, the same year in which he was called to the bar by the 
Inner Temple. The following year he became Attorney-General 
St. Lucia, moving from there in 1938 to Palestine where he became 
Crown Counsel. Here he stayed until 1941, when he was appointed 
Legal Secretary, Malta. During this time he became chairman of 
the island’s War Damage Commission. In 1946 he was appointed 
Solicitor-General of Malaya and took silk in 1948. The following 
year he was appointed to the bench as a puisne Judge in Tangan- 
yika. Two years later he left Africa to become Chief Justice of 
British Guiana and remained there until 1955, when he went back 
to be Chief Justice of Northern Rhodesia. Sir Peter thus had 
exceptional experience of administering the law in widely diverse 
British colonial territories. He leaves a widow, the daughter of 
Albert William Scott, American Foreign Service, and a son. 

We also announce with regret the death at the age of 75, of Mr. 
John Silvester Hutcheon, C.B.E., Q.C. Mr. Hutcheon was born 
on April 5, 1882, at Warwick, Queensland, and educated at Tod- 
woomba Grammar School. Subsequently he read law and was 
called to the bar by Lincoln’s Inn in 1914, when he joined the 
Queensland bar. He was a distinguished athlete and for many 
years represented his province at both cricket and lacrosse. He 
had been a member of the Australian Board of Control for Inter- 
national Cricket since 1919 and was a former chairman. 


NOTICES 


The next court of quarter sessions for the county of Cheshire 
will be held on Monday, July 1, 1957, at The Sessions House, 
Knutsford. 

The next court of quarter sessions for the county of Kent will 
be the East Kent Trinity quarter sessions, to be held on Monday, 
July 1, 1957, at the Sessions House, Canterbury, at 10.45 a.m. 

The next court of quarter sessions for the county of Pembroke- 
shire will be held on Monday, July 1, 1957, with the adjourned 
sessions on Monday, August 12, 1957. 

The next court of quarter sessions for the county of the Isle 
of Ely will be held on Wednesday, July 3, 1957, at Wisbech. 

The next court of quarter sessions for the county of Devon- 
shire will be held on Wednesday, July 3, 1957, at 10.30 a.m. 

The next court of quarter sessions for the county of Cardigan- 
shire will be held-on Thursday, July 4, 1957, at the Town Hall, 
Lampeter. 

The next court of quarter sessions for the borough of Folke- 
stone will be held on Saturday, July 6, 1957. 


ADDITIONS TO COMMISSIONS 


NORTHUMBERLAND COUNTY 

Norman Carmichael, North Linton, Morpeth. : 

Harvey Heaton, Heaton Villa, Claremont Avenue, Lemington, 
Newcastle upon Tyne 5. 

Mrs. Dorothy Moore, West Cottingwood, Morpeth. : 

John William Patterson, 37 Astley Road, Seaton Delaval, Whitley 
Bay. 
7 Dorothy Weir Peile, Ogle Castle, Ponteland, Newcastle 
upon Tyne. 

The Hon. Matthew White Ridley, Shotton Grange, Seaton Burn. 

Francis Nathaniel Heron Widdrington, Newton Hall, Newton- 
on-the-Moor, Morpeth. 
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CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR SIR, 
NEITHER REWARDS NOR PUNISHMENT: 
121 J.P.N. 306 

Has your contributor any experience of the following described 
ituation ? 
ee Army absentee was arrested for housebreaking, committed 
in custody and at the quarter sessions was released from civil 
custody on conditional discharge, then re-arrested as an absentee. 

At the courts martial, a “s. 189” certificate is required relating 
to the first arrest, but there does not appear to be one prescribed 
for such circumstances. 

The magistrates cannot sign form 0.1618 as they did not deal 
with the absenteeism, nor can the police sign form O.1617 as the 
offender did not surrender. 

I should be very much obliged for any advice which can be 
offered for future guidance. 

Yours faithfully, 
E. M. ASPINALL, 
Detective Inspector. 
Central Police Station, 
Stockport. 


{Our contributor, Mr. F. G. Hails, writes as follows: 

“The situation described is not unknown in magistrates’ courts. 
It is usual where an alleged deserter or absentee is dealt with 
simultaneously for a civil offence and either sentenced to impris- 
onment or committed in custody to another court for trial or 
sentence not to proceed with the charge under the Army Act, 
1955. 

If the defendant is acquitted or released by a higher court he 
is then re-arrested either by the military authorities or by the 
police and in the latter event dealt with in the usual way and 
Army form 1618 completed by the court which deals with him. 

With regard to the third paragraph of the above letter, if the 
matter has not been dealt with by the first court, then there is 
no question of a form 1618 from that court and it is not my 
experience that such a form is called for: perhaps the military 
authorities with whom our correspondent has to deal differ in 
their requirements from those which I have met. 

The certificate under the Army Act, 1955, s. 189, is of eviden- 
tial value. It does not preclude evidence of court proceedings 
being given by other means where it is inappropriate.”—Ed., J.P. 
and L.G.R.] 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR SiR, 

I enclose a letter which I wrote to the Under-Secretary of State, 
on the question of the fees payable upon the grant of a supper 
licence certificate, which I hope speaks for itself. I also enclose a 
copy of the reply, which I have now received. 

As I know it is quite a common practice to charge a fee under 
these circumstances, I would be grateful of your opinion on the 
Matter. 

Yours faithfully, 
I. P. L. JONES. 
Magistrates’ Clerk’s Office, 
2 Castle Street, 
Barnstaple. 
28th March, 1957. 


The enclosures to Mr. Llewellyn Jones’ letter read as follows: 


The Under-Secretary of State, 
Finance Division (Courts Section), 
Home Office. 


I would be very grateful for your advice as to the fees payable 
upon the grant of a supper licence certificate, under s. 104 of the 
Licensing Act, 1953. 

am prepared to charge 2s. for this certificate, as set out in 
Part I of sch. 4 to the Magistrates’ Courts Act, 1952, being the 
lee for a certificate “ not otherwise charged.” A local solicitor 
IS fighting me on this, on the grounds that under s. 51 of the 
ing Act, 1953, “ the fees set out in sch. 6 to this Act, and 


no others shall be chargeable by the clerk to the licensing jus- 
tices.” I agree that sch. 6 does not specify any fee that covers 
this certificate. 

The note in Paterson to s. 51 is that “ the scale of fees in sch. 4 
of the Magistrates’ Courts Act, 1952, has no application to 
matters in respect of which fees are chargeable under this Act.” 

The note (q) on p. 1,291 of Stone, 1956, 88th edn., says, “ fees 
for matters done by magistrates’ court under the Licensing Act, 
not mentioned in this schedule are however chargeable under 
sch. 4 to the Magistrates’ Courts Act, 1952.” 

It is now being argued against me, first that the note in Pater- 
son precludes me, and secondly that the justices are sitting as 
licensing justices (and therefore the fees are under s. 51 of the 
Licensing Act) and not as a Court of Summary Jurisdiction, with 
fees under the Magistrates’ Courts Act. 

This is of course more a matter of principle than amount, and 
I would be grateful of your ruling on the matter as soon as 
possible. 

I have the honour to be, Sir, 
Your obedient servant, 
I. P. L. JONES. 


bn which the following letter from the Home Office was the 
reply: 
The Clerk to the Justices, 
Barnstaple. 
Sir, 

I am directed by the Secretary of State to refer to your letter 
of 28th March about the payment of fees upon the grant of a 
supper licence certificate under s. 104 of the Licensing Act, 1953, 
and to say that, while he has no authority to give a ruling on a 
point of law, he doubts whether the scale of fees in sch. 4 to the 
Magistrates’ Courts Act, 1952, is available to clerks to licensing 
justices acting as such. 

I am, Sir, 
Your obedient servant, 
H. B. WILSON. 


[The practice in this matter has not been uniform: this cor- 
respondence seems to settle the point.—Ed., J.P. and L.G.R.] 


The Editor, 
Justice of the Peace and 
Local Government Review. 


LITERATURE AND LAW 

On the subject of a beard as a sinister feature in a butler (“ Ab- 
horred Shears,” p. 275, ante), your readers may like to be reminded 
that Barrymore in The Hound of the Baskervilles had a square 
black beard, and a brother-in-law who committed a brutal murder 
at Notting Hill and bore the incongruous name Selden. 

May I also, while speaking of the light thrown by letters upon 
a legal topic, supplement that passage of “Open Encounter” at 
p. 227, ante, where you speculate about the mysterious sixth sense 
enabling Customs officers to detect the contents of books in foreign 
languages ? Chapter 2 of Vile Bodies throws the following light 
upon the mystery: 

“One by one he took the books out and piled them on the 
counter. A copy of Dante excited his especial disgust. ‘ French, 
eh?’ he said, ‘I guessed as much, and pretty dirty too, I 
shouldn’t wonder... Particularly against books the Home Secre- 
pg | is. If we can’t stamp out literature in this country, we can 
at least stop its being brought in from the outside. That’s what 
he said the other day in Parliament, and I say Hear, Hear .. .’ 
They went into an inner office, the walls of which were lined 
with contraband pornography ... The chief said . . . ‘ This here 
Purgatorio doesn’t look right to me, so that stays behind, pending 
inquiries . .. I know dirt when I see it, or I shouldn’t be where 
I am today . . . Now hook it quick, if you don’t want a police 
court case.’” 

As Vile Bodies was published in 1930 Mr. Waugh must have 
been in course of writing it in 1929. In that year a change of 
Government carried an outgoing Home Secretary into the peerage, 
after his being at the Home Office since 1924, a long spell during 
which he was rightly or wrongly believed to have given personal 
instructions for some of the silliest instances of modern censor- 
ship. Two of these where the metropolitan police took action are 
mentioned, with the dates 1928 and 1929, in your articles of 1954, 


DEar Sir, 
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though it is fair to say that the stopping of Ulysses by the 
Customs occurred in 1953. There has never (I believe) been any- 
thing to show that responsibility for this last episode went higher 
than the Board of Customs and Excise. 

By the way, in “Open Encounter” you spoke of Monsieur 
Genet as an author of standing on the continent who was almost 
unknown here before 1956. It is humorous to find that, while 
the Customs still forbid us to read his books in his own language, 
one of his plays is (or was this month) being performed in English 
in a London theatre, and treated at length by the regular critics 
in the leading newspapers as a serious (but dull) dramatic work. 

Yours obediently, 
F. NASIER. 
Miching. 
May 10, 1957. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEar SIR, 
Many thousands of hours must be spent every year in typing 
and writing such titles as “ Clerk of the Council” and “ Clerk of 
the County Council.” Could not these titles be streamlined ? 


The clerk of the council may be either urban or rural—why 
should the designations not be “Town Clerk” and “ District 
Clerk” respectively? I realize the “Town Clerk” at present 
indicates the clerk of a city or borough council, and that the title 
and the office are of greater antiquity. At the same time that 
officer’s colleagues are known with greater accuracy as the 
Borough (or City) Treasurer, Surveyor, and so on. Why not, 
therefore, “City Clerk” and “Borough Clerk,” leaving “Town 
Clerk ” to the present clerks of urban district councils ? After all, 
an urban district is a town, even if it has no charter. Where, 
as is often the case, an urban district and a rural district take 
their names from the same town, “ Town Clerk” and “ District 
Clerk * would avoid confusion. 

“County Clerk” is quite as accurate as, and much less of a 
mouthful than, “Clerk of the County Council.” Scotland uses 
the former designation—why not England and Wales ? 

It would be interesting to know the views of the various Clerks’ 
Societies on these suggestions, particularly now that re-organiza- 
tion is in the air. 

Yours, etc., 
N EMM, 
Clerk of the Little Nattering Rural District Council, 
or, as I would have it, 
District Clerk, Little Nattering. 


PICKING AND CHOOSING 


(Concluded from p. 401, ante) 


This is the era of the Common Man, and how he enjoys 
taking it out of those whose tastes are out of the ordinary, 
who refuse to follow convention! Things have come to a 
pretty pass when a Member of Parliament, with no backing 
save the tyranny of numbers, purports to speak in the name 
of “the millions of ordinary people who buy television and 
wireless sets,” and takes it upon himself to rebuke those who 
are “so superior that they boast that they do not have either 
in their homes.” It is only fair to add that this denunciation 
was linked to a parliamentary question concerning the 
appointment of such choosey persons as Governors and high 
Officials of the B.B.C. Detachment, however, so far from 
being regarded as a liability among candidates for such 
appointments, is in the best traditions of public administra- 
tion. A schoolmaster is by no means the best choice for the 
post of Minister of Education, nor a banker to preside over 
the Treasury. Nor is it customary to choose a general to act 
as Secretary of State for War. Remember H.M.S. Pinafore, 
and the advice given by Sir Joseph Porter, K.C.B., once a 
prosperous solicitor, to those who would aspire to the dignity 
of First Lord of the Admiralty : 


“ Stick close to your desks, and never go to sea, 
And you may all be rulers of the Queen’s Navee !” 


But not only is such criticism lacking in any basis of logic 
and practice; it is also symptomatic of a mistrustful resent- 
ment, on the part of the many, against the eclecticism of the 
few. It is a truism to say that the martyrs of yesterday are 
the persecutors of today; the irony of it is that the common 
man, who owes his victory in the fight for universal educa- 
tion, cultural advancement and social equality to the dis- 
senters and rebels among the once-privileged classes of the 
past, is himself highly intolerant of dissent from his cherished 
institutions, and rebellion against the conventions he unques- 
tionably obeys. The fact is that the so-called popular move- 
ments have had their roots, not among the down-trodden 
masses, but in the minds and hearts of the heterodox few 
among what used to be called their “ betters.” The Encyclo- 
pedists of eighteenth-century France, in their fight against 
obscurantism and oppression, started the movement that 
gathered force with the American War of Independence, 


swept on irresistibly with the French Revolution, and inspired 
the English Radicals of the 1820’s and 1930's, and the Central 
European Reformers of 1848. Echoes of these struggles were 
the battle-cry behind the drastic social innovations of the 
past 40 years in Western Europe and the revolutionary move- 
ments in the East. But whatever their adherents, on either 
side of the Iron Curtain, have learned about the art of gov- 
ernment and social administration, they have generally fallen 
short of the ideals of the founders. Two centuries have 
passed since Candide proclaimed the right of every man to 
cultivate his own garden; yet we are as far as ever from 
living up to the noble thought attributed to Voltaire and 
expressed in the words: “I disapprove of everything you 
say; but I will defend to the death your right to say it.” 


A current illustration of our subservience to the tyranny 
of majorities is afforded by the controversy over the curtail- 
ment of the Third Programme of the B.B.C. which (says The 
Times in a leading article) some may regard as “ evidence 
of that increasing pressure of the mediocre upon the excep- 
tional, vulgarity upon eminence, which the great Victorians 
predicted.” The foundation meeting of the Third Programme 
Defence Society emphasized the need for tolerance on both 
sides. Why, in fulfilling the demands of the ordinary man 
who enjoys his Light Programme and his television, should 
it be necessary. to interfere with the more selective pleasures 
of those who put a special value upon dignity, elegance and 
restraint? There is no exclusive right to salvation among 
those who admire these qualities, but neither is there any 
monopoly of virtue among those who have a predilection for 
the banal, the trivial, the ephemeral and the commonplace. 
“ Be thou familiar, but by no means vulgar ” is a maxim not 
always heeded by Commercial Television, nor even by the 
B.B.C. Any further attempt to enforce uniformity of taste 
must lead to the institution of programmes based upon the 
lowest common factor of intelligence and culture. We are 
dangerously approaching the reductio ad absurdum imposed 
by law on the Television Corporation of Portugal—to pro- 
duce nothing “unsuitable” for children under 12 years of 


age. 
ALP. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


Adoption Act, 1950—Foreign adoption—Effect. 

A testatrix who died on June 24, 1956, by her will dated 
September 29, 1952, gave “to each of the children living at the 
date of my death of any of my nephews and nieces £50.” 

A nephew of the deceased who was and who is resident (and 
apparently domiciled) in the United States of America, on May 
26, 1949, obtained an order of an American court by which he 
adopted a child who is both resident and domiciled in the United 
States of America. 

The question arises whether such adopted child is entitled to 
the legacy of £50 under the will of the testatrix (see s. 13 of the 
Adoption Act, 1950, and the case of Re Wilson, deceased, Grace 
y. Lucas and others [1954] Ch. 733). 

QUAIL. 
Answer. ‘ 

It appears that the status of the adopted child depends entirely 
on the order of the American court. ; 

The case of Re Wilson [1954] 1 All E.R. 997 was considered 
in Re Wilby [1956] 1 All E.R. 27. Although the circumstances 
are dissimilar the concluding remarks of Barnard, J., at p. 30 
appear to be applicable. He said: “ Bys. 13 (4) . . . the references 
to an adoption order in the preceding subsections include refer- 
ences to an adoption order made in Northern Ireland. With the 
sole exception of orders made in Northern Ireland, the adoption 
orders referred to in the Act are orders made by the courts in 
this country and in Scotland. I therefore find it impossible to 
bring an adoption made under some foreign jurisdiction within 
the scope of s. 13 of the Act, and this summons must be dis- 
missed.” 


2—Crown Property—Hospital premises—Petroleum (Consolida- 
tion) Act, 1928. 

It is understood that the Minister of Health has indicated to 
local hospital management committees that hospital premises, 
where petroleum spirit is stored, need not be licensed by the local 
authority. This implies that these premises enjoy the immunities 
and privileges of the Crown with regard to direct legal liability 
under various statutes, including the above-mentioned. 

My opinion has been that hospital organizations are akin to 
those of the other so-called nationalized industries, and that their 
property is not Crown property, ownership being vested in the 
local management committees. This contention appears to be sup- 
ported by the decision in the case of Tamlin v. Hannaford [1949] 
2 All E.R. 327. 

Your observations on the legal position of hospital premises 
will be appreciated. 

ENAB. 
Answer. 

The property of the nationalized industries was vested in ad hoc 
bodies not acting for the Crown. This is the point in Tamlin v. 
Hannaford, supra, and is the fundamental difference between their 
position and the position of the hospitals, which were vested in 
the Minister of Health by s. 6 of the National Health Act, 1946. 
By s. 7 of the Ministry of Health Act, 1919, he holds the property 
on behalf of the Crown. The respective committees and hospital 
boards manage it under his direction, and, equally, on behalf of 
the Crown. The Minister’s intimation mentioned in the query was 
therefore correct. 


3—Highway—Raising level—Obstacle to natural flow of surface 
water. 

The county council as highway authority recently raised the 
level of a portion of a class 1 road in the area of a rural district 
council. Before the road was raised water used to flow from a 
field A adjoining the road, over the road into a field on the other 
side of the road. The owner of field A now complains that as a 
result of the raising of the level of the road field A is continually 
flooded. Your opinion is sought on the following questions : 

1. Whether the owner of field A has a right of action against 
the council. 

2. Whether the owner of land adjoining a highway can acquire 
a prescriptive right to discharge water on to the highway. 

PARNAB. 
Answer. 

1. When a highway comes into existence by dedication across 

sloping land it can be assumed that the owner has retained the 


right to have water drain down the slope on to and across the 
highway, and on the other hand that he agrees to the execution 
of necessary works upon the highway. A highway authority may 
alter the level of a highway although it may cause injury to the 
rights of adjoining owners ; see Bold v. Williams (1857) 21 J.P.N. 
84; East Freemantle Corporation v. Annois [1902] A.C. 217, but 
they must not do it negligently. Under s. 149 of Public Health 
Act, 1875, compensation for injury is given and the courts are 
not astute to find negligence. A county council does not act 
under this power and should take adequate steps to avoid injury 
if they can do so without unreasonable expense. They do not 
appear to have done so. 

2. There can be no prescriptive right to commit a highway 
nuisance, but we doubt whether this question arises from the facts 
in the query, if the owner on the upper side is relying merely 
on the natural right to have water flow downhill. Other con- 
siderations might apply if he had constructed artificial works. 
His right to have the water run away downhill arises naturally ; 
it does not constitute an easement, and no question arises of its 
being acquired by prescription. 


4.—Husband and Wife—Purported variation of previous guard- 
ianship orders at the time of variation of wife’s order— 
Validity of the varying orders. 

On November 15, 1950, W, the wife, obtained an order against 
her husband H, under the Guardianship of Infants Acts, under 
which H was ordered to pay 10s. a week for the maintenance 
of each of two children, namely Margery and Mary. The first 
variation of this order was made on May 28, 1952, when the 
amount of maintenance in respect of Mary only was increased 
to £1 per week. The second variation occurred on December 
17, 1952, when the maintenance payable in respect of Margery 
only was increased to £1 per week. Margery attained 16 years 
of age in 1954 when the order in respect of her maintenance 
ceased. Mary is only 12 years of age now and the order will 
remain in force until she attains 16 years, if she so long lives. 

On January 24, 1951, the above mentioned wife W, obtained 
an order against her husband under the Summary Jurisdiction 
(Separation and Maintenance) Acts (hereinafter called the Married 
Women Order) under which H was ordered to pay £1 per week 
for the maintenance of W. This order was varied on May 28, 
1952, when the weekly amount was increased to 30s. 

On November 18, 1953, the court which made all the above 
mentioned orders purported to make a variation order such order 
providing that the weekly payment in the case of W be reduced 
to £1 per week and that the weekly payments in respect of the 
two children (Margery and Mary) be reduced to 15s. each. This 
variation order is on the standard form of a well-known manu- 
facturing stationery company who supply magisterial forms and 
the form bears an index number as well as a reference to the 
Summary Jurisdiction (Separation and Maintenance) Acts, etc., 
in the margin but it does not mention any statute (other than 
s. 30 (1) of the Criminal Justice Administration Act, 1914) in the 
body of the order. Again the same court on March 16, 1955, 
purported to vary the order of November 18, 1953—this time 
ordering that the amount payable for W’s maintenance be 
increased to £2 per week and that the weekly amount payable 
in respect of the child Mary be increased to £1 (the form used 
being similar to that last mentioned). 

The matter is further complicated by the fact that the collecting 
officer’s ledger account has combined the payments under both 
the guardianship order and the married women order in one 
account and it is quite impossible to ascertain what amount of 
arrears have accrued in respect of each order. Substantial arrears 
are now due as H has lost a good deal of work through illness 
and W has made no attempt to enforce the orders since 1953. 

I have now received a letter from a firm of solicitors inquiring 
as to the arrears and it seems likely that some attempt is to be 
made to enforce the orders. 

The combined arrears as shown by the ledger account have 
been the subject of enforcement proceedings and H has been 
committed to prison on four occasions between 1952 and 1954. 

It would appear that the variation orders of November 18, 
1953, and March 16, 1955, are bad either in whole or in part. 

It would be much appreciated if I could have your valued 
opinion on the following points : 
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1. Are the variation orders of November 18, 1953, and March 
16, 1955, wholly or only partly bad? If only partly bad, which 
part is good ? 

2. What steps should be .taken, and by whom, to put the 
matters right ? 

3. If the two variation orders mentioned are wholly bad would 
it be safe and proper for the justices to ignore them altogether 
and can fresh proceedings be commenced to vary the original 
orders so as to bring the position into line with the purported 
variation order of March 16, 1955 ? 

4. It seems highly desirable that the account should be separ- 
ated and a fresh account opened for the guardianship order 
and a fresh account opened for the married women order but it 
is difficult to see how this can be done as there is no evidence to 
show how the payments made by H should be appropriated 
between each account. Is it possible for this to be done, and, if 
so, how ? 

5. Any general information or suggestions to unravel the prob- 
lem would be appreciated together with the citation of any 


relevant authorities. 
G. CONDATIS. 


Answer. 

It is usually acknowledged that an order, unlike a conviction, 
may be good in part if it is sufficiently divisible (see R. v. 
Robinson (1851) 17 Q.B. 466). In the present case, although 
one summons could have been issued to vary the orders in 
November, 1953, and March, 1955, separate orders should have 
been drawn up. In the result, we would suggest that the part 
of the orders relating to the wife is good and may be enforced. 
At the same time, the defendant should have started with a clean 
sheet after he came out of prison in 1954, and we think the wife 
can enforce the arrears accruing under her order from that date. 

We would answer the specific questions as follows: 

1. We think the part relating to the wife is good. 

2. We would suggest that fresh summonses should be issued 
on the wife’s application to vary (a) her order for 40s. of Novem- 
ber 18, 1953, and (4) the order in respect of the child Mary for 
20s. of May 28, 1952. 

3. See (1) and (2). 

4. It would be unsafe to try to enforce any arrears in respect 
of the child Mary accruing after the defendant’s release in 1954. 
A new ledger account should be opened in respect of the order 
for the child Mary. This can be done by ignoring any arrears 
and starting from the date of the variation suggested in (2). 

5. See opening paragraph. 


5.—Magistrates—Practice and procedure—Committal or remand 
to custody of a constable for three days. 

The police in this area have recently developed the following 
practice. They arrest a man on a charge say of housebreaking, 
and bring him before the court and then ask for a remand in 
police cell custody (under s. 105 (5), Magistrates’ Courts Act, 
1952) for three days, the reason given being that inquiries have 
to be made about other matters. 

At the end of the three days, they ask for a week’s remand to 
prison at the end of which time depositions are taken. Sometimes 
at the end of the remand to police custody further charges are 
preferred, sometimes not. 

I, personally, am not happy about police custody in such cases 
for the following reasons : 

(a) it leaves the accused in the hands of the prosecution. 

(b) the accused has not the same facilities for exercise and 
mixing with other prisoners which he would have if he was on 
remand in one of H.M. prisons. 

(c) I do not think s. 105 (5) of the Magistrates’ Courts Act, 
1952, was meant to cover this sort of thing. I feel it was designed 
to cover the odd case where the police arrest a man and are going 
to be able to deal with him the next day or the day after, and this 
saves a journey to one of H.M. prisons. 

I have pointed out my views to my justices, but some of them 
feel that if they refuse the application, they are unnecessarily 
hindering the police in the pursuit of their inquiries. 

I would appreciate your views on the correctness or otherwise 


of this practice. 
M. Lex. 


Answer. 

We do not think that s. 105 (5), supra, is intended to encourage 
a practice such as that referred to in the question. The position 
would be different if the prosecution could say that at the end 
of the three days there was every hope of their being able to 
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proceed with the case. It might be helpful, therefor, to ask, when 
the three day remand is applied for, if the prosecution expects to 
be in a position to present its case at the end of that period and, 
if not, why the remand should not be for a longer period, not 
excceding eight clear days, to enable them to be ready to proceed, 


6.—Road Traffic Acts—{a) Dangerous and careless driving— 
Dangerous driving charge heard first and defendant convic- 
ted—Dealing with the careless driving charge. 
(6) Careless driving and school crossing patrol offence heard 
together by consent—No additional evidence of careless 
driving—Conviction on both ? 

I should appreciate your advice on the following two problems: 

(a) A defendant is charged on separate summonses with danger- 
ous and careless driving respectively. The dangerous driving case 
is tried first and the defendant convicted. The magistrates direct 
that the charge of careless driving shall “lie on the table” or 
shall “ remain on the file.” 

Does this mean “ shall be adjourned sine die,” or is there any 
other possible significance of the expressions commonly used ? 

(6) A defendant is charged on two summonses with careless 
driving and failing to stop for a school crossing patrol, respect- 
ively. The two summonses were tried together by consent. The 
magistrates intimated they were satisfied both charges were 
proved. The defendant's solicitor objected that there should be 
only a conviction on one charge and not on both. I advised 
the magistrates that if they considered that failure to stop for 
the school crossing patrol was only one element in the offence of 
careless driving they found proved, then they could convict of 
both charges. If, on the other hand they considered there was 
no carelessness apart from this failure, then they should only con- 
vict of one offence as otherwise they would be convicting the 
defendant twice for the same act which they should not do even 
though the same act was punishable under two separate statutes, 
They decided there was no careless driving apart from the failure 
to stop for the school crossing patrol, although that failure did 
in fact involve a lack of due care. They accordingly convicted of 
failing to stop for the school crossing patrol. 

Will you please advise : 

(a) Was my advice correct ? 

(6) In the event, what order should the magistrates make re- 
garding the careless driving. If they dismiss it, then I have to 
recover the 4s. court fee from the police, and further, if there 
is a successful appeal against the conviction relating to the school 
crossing patrol on technical grounds (e.g., relating to the uniform 
or sign) there is no opportunity of punishing the defendant for 
careless driving which was found proved. On the other hand, 
the charge can hardly be adjourned sine die at that stage and the 
magistrates can hardly make no order at all. 

Incidentally the same problem arose recently also where children 
who had damaged a street lamp were charged : 

1. Using a catapult and damaging a street lamp under a byelaw 
(the causing of damage being an essential part of the offence). 

2. Malicious damage to street lamp. 

There is no doubt that in certain circumstances, the defendant 
should not be convicted and punished under two separate enact- 
ments for one act which in itself constitutes both offences. But 
the question is what decision and order should the magistrates 
make on the charge upon which they do not convict and punish. 
Also, if they dismiss it, is this a bar to a further trial for the 
offence (admittedly proved) if there is a successful appeal against 
the conviction for the other offence. 

MARICH. 


: Answer. 

(a) There is no legal provision for a magistrates’ court to record 
that a charge is to “ remain on the file” or to “ lie on the table.” 
The correct procedure is to adjourn the hearing sine die. 

(b) Williams v. Hallam (1943) 112 L.J.K.B. 383 seems to be 
authority for saying that in the circumstances set out in the 
question the defendant, by agreeing that the two cases be tri 
together, has precluded himself from contending that he cannot 
be convicted of both. 

Alternatively we think that the court might have adjourned the 
hearing of the careless driving charge, under s. 14 (3) of the 
Magistrates’ Courts Act, 1952, to see if there were an ap 
against the conviction on the lesser charge. If notice of appeal 
were given there could have been a further adjournment or ad- 
journments until the appeal was decided. If there were no ap 
or if the appeal were unsuccessful, the careless driving charge 
could be disposed of by an adjudication “no separate penalty.” 

No such difficulty could arise if the cases were heard separately, 
the prosecution being asked on which case they wished first to 
proceed. 








